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RECENT AMERICAN DECISIONS. 

In the Supreme Court of Massachusetts — January Term, 1862— 

at Boston. 

AMBROSE MERRILL VS. BOYLSXON FIRE AND MARINE INSURANCE CO. 

1 . An abandonment of the voyage insured and substitution of a new voyage defeats 
the policy of insurance from the time of such abandonment, although when the 
loss occurs, the vessel is sailing in a track or course of the voyage common both 
to the voyage described in the policy, and in the substituted voyage. 

2. Such abandonment may occur after the vessel has commenced her specified 
voyage. 

3. The facts in the present case present a case of abandonment, and not one of 
an intention to deviate, and the policy was therefore at once defeated when the 
master of the ship abandoned the termini of the voyage described in the policy, 
and sailed from Falmouth, bound to Antwerp, as her port of discharge. 

This was an action by the assured upon a policy of insurance in 
the following form, — " six thousand dollars, viz : two thousand on 
freight of ship Abby Langdon, at and from Newport to Point de 
Galle, and thence to Akyab. Also, four thousand dollars on freight 
of said ship, at and from Akyab to port of discharge in the king- 
dom of Great Britain, at and after the rate of four and one-half 
per cent, from Newport to Point de Galle and Akyab, and three 
per cent, from Akyab to Great Britain." 

The ship performed her voyage to Akyab, and while there the 
master entered into a contract to take on board a cargo of rice, and 
to proceed to Falmouth for orders to discharge at a port in the 
United Kingdom or on the Continent, between Havre and Hamburgh 
inclusive. The ship safely arrived at Falmouth, and the master 
there received orders to go to Antwerp to discharge his cargo, and 
in pursuance of those orders and the previous contract made by the 
master, the ship sailed from Falmouth, bound for Antwerp, as her 
port of discharge. While the ship was pursuing the voyage to 
Antwerp by the usual track for such a voyage, on the south side 
of the Isle of Wight, she was totally lost by the perils of the sea. 
If the master had received orders at Falmouth to go to any port 
on the east coast of Great Britain, north of the Isle of Wight, the 
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ship might, without deviation, have pursued the same course which 
was followed down to the time of the loss. 

It was held by the court that these facts presented a case of 
abandonment of the voyage insured, and that the ship in sailing 
from Falmouth, bound for Antwerp, as her port of discharge, had 
entered upon a new and substituted voyage, and the policy was 
thereby defeated. 

The case was argued by H. W. Paine for the plaintiff, and B. B. 
Curtis for the defendants. 

The opinion of the court was delivered by 

Dewey, J. — The question is, whether this loss happened in the 
course of the voyage insured, and while the same was covered by 
the policy. Certain general principles will be found to have been 
settled in the adjudicated cases, which will reduce the question 
now before us to a narrow compass. A well-settled distinction ex- 
ists between the cases of a purposed deviation, and an abandon- 
ment of the voyage. As respects an intention to deviate, if the 
loss occurs before an actual deviation, the underwriter is not dis- 
charged. An abandonment of the voyage and substitution of an- 
other and different voyage at once defeats the policy. The point of 
doubt, and in reference to which there will be found a conflict of 
authorities to some extent, is as to the facts necessary to constitute 
an abandonment ; or, in another form of stating the point, what class 
of cases range under the head of an intention to deviate merely, 
and thus retain the benefit of the policy, if the loss occurs before 
the departure from the route common to both the port described 
in the policy, and the port intended to be reached by a deviation. 

In this latter class all agree that the more simple and ordinary 
cases of proposed deviation, occurring under some new motive 
or purpose arising after the vessel has sailed on her prescribed 
course, and when the deviation was to be a temporary deviation 
only, and not to defeat her voyage to the port named in the policy, 
would furnish a case where the mere intent to deviate would not 
affect the policy. The weight of authority seems also very clearlv 
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to show that a purpose existing at the commencement of the voy- 
age to put into an intermediate port out of the course of the 
voyage described in the policy, the original termini of the voyage 
being still preserved, is not the substitution of a different voyage, 
but only an intention to deviate : Foster vs. Wilmer, 2 Strange, 
1248 ; Marine Insurance Co. vs. Tucker, 3 Cranch, 357 ; Hobart 
vs. Norton, 8 Pickering, 160 ; Hare vs. Travis, 7 Barn. & Cress- 
well, 15 ; Parsons on Maritime Law, 2 vol. 306. 

It will be observed that the cases held as mere intention to devi- 
ate, embraced in the last proposition, are cases where there was, at 
no period, any intention to change the termini of the voyage, and 
the proposed departure from the direct course of the voyage was 
only to be temporary, and the vessel to resume and perfect the 
voyage to the port named in the policy. 

As to the abandonment of the voyage described in the policy, 
and substitution of a new one, all agree that when an actual aban- 
donment of the voyage, and substitution of a distinct voyage, has 
occurred before the commencement of the voyage, the policy does 
not attach or cover any loss in whatever*'part of the voyage it has 
occurred. But as to what facts will constitute an abandonment of 
the voyage, and at what period of time, in reference to the voyage, 
it must be determined and acted upon, has been the subject of much 
discussion and conflict of opinion. 

On the one hand, it is insisted that there can be no application 
of the principles applicable to abandonment, if the alteration of 
the voyage and substitution of a new one occurs, at any point sub- 
sequent to the commencement of the voyage, and that all changes 
of purpose as to the course of the voyage are to be treated as de- 
viations, or intended deviations, and therefore, if the vessel is lost 
before the actual deviation, such purpose, however fully settled, 
does not defeat the policy. 

On the other hand, it is alleged, if the ship either originally sail 
on a different voyage from that described in the policy ; or if, after 
commencing her voyage, she entirely abandoned all intention of pro- 
secuting it, this is a change and abandonment of the voyage, which 
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avoids the policy from the moment the intention of so abandoning 
is definitely formed. 

To sustain the present defence, it is not necessary to adopt the 
latter position in the broad terms above stated ; but it is necessary 
to hold that such purpose to abandon may be formed and settled 
after the commencement of the voyage, and after the vessel has 
arrived at a port of destination for a part of her entire voyage, 
and before taking her departure from a port where she lawfully 
was. 

This question was very much considered in the case of Lawrence 
vs. Ocean Insurance Co., reported in the 11 John. 241, and again 
in Lawrence vs. Firemen's Insurance Co., 14 John. 46. The first 
case arose upon a policy of insurance " from New York to Gotten- 
burgh, and at and from thence to one port in the Baltic or Black 
Sea, not south of the river Eyder." The vessel sailed from New 
York, and arrived at Gottenburgh ; there the port selected for the 
voyage was Petersburgh, and she sailed for Petersburgh, and while 
on her voyage was detained by various causes at Chalchan, and 
while there changed her purpose and sailed for Stockholm. While 
pursuing, however, the direct route to St. Petersburgh, and before 
she came to the point of departure for Stockholm, she sustained a 
loss by capture by the French. 

It was held by a majority of the Supreme Court, and confirmed 
by a majority of the Court of Errors, that it was the case of an 
intended deviation only, and the vessel having been lost before she 
had arrived at the dividing point, the insurers were liable. 

The conflicting opinions held by the eminent jurists who heard 
that case, leave it, as respects other tribunals, valuable for its full- 
ness of examination and elucidation, rather than as an authority to 
guide us. Thompson, C. J., in giving his reason for thus holding, 
says : "No case can be found where a change of voyage, after the 
commencement of the one described in the policy has attached, 
has been held the substitution of a new voyage." 

All the judges treat the case as a policy for a voyage to Peters- 
burgh, that port being fixed by the selection made by the assured, 
and taking her departure from Gottenburgh with that purpose. 
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Mr. Justice Thompson did not deem it material whether the 
voyage was to be considered as one entire voyage, commencing at 
New York, or as a voyage commencing at Gottenburgh, his posi- 
tion being, that if commenced at either place it was a commence- 
ment of the voyage insured, and with the effect that such after 
proposed and settled purpose to change the port of destination 
would, until an actual deviation had occurred, be treated as a mere 
intention to deviate, and would not discharge the policy. 

Mr. Justice Van Ness, while he fully concedes, that where the 
termini of the voyage are preserved, an unexecuted intention to 
deviate does not affect the policy, affirms that when the termini are 
abandoned, and a new and indefinite voyage is determined upon 
and commenced, the policy ceases to have any effect. Here the 
termini were not preserved, and it must, in his opinion, be treated 
as an abandonment of the old voyage. He further adds : " in every 
case where such change of purpose has not been held to vitiate the 
policy, it will be found the terminus ad quern mentioned in the 
policy was not abandoned, but the vessel intended ultimately to 
proceed to it ;" and he held that it was not material as to an aban- 
donment, whether such change in the voyage was decided and 
acted upon before or after the voyage commenced. 

Chancellor Kent, sitting in the Court of Errors, upon the hear- 
ing of the case of Lawrence vs. Firemen's Insurance Company, 
supra, held similar views. He held that if the original plan of 
destination be abandoned in order to go to another port of dis- 
charge, the voyage itself becomes changed, because the termini of 
the original voyage is changed. The identity of the voyage is gone 
— if the intention to abandon be once clearly and certainly esta- 
blished, it then becomes perfectly immaterial whether the vessel 
was lost before or after she came to the dividing point, because, in 
either case, she was lost not on the voyage insured, but a different 
voyage. He also repudiates the distinction set up between the case 
of a change of voyage, determined upon before or after the com- 
mencement of the voyage. 

The case of Marine Insurance Company vs. Tucker, 3 Cranch, 
357, will be found, upon examination, not to meet the present case, 
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or to sanction the position taken on the part of the plaintiff. It 
was a policy at and from " Kingston, in Jamaica, to Alexandria, 
in Virginia." The ship originally took a cargo to deliver at Alex- 
andria, but subsequently took freight for Baltimore, with intention 
to go to Baltimore, and from thence to Alexandria ; and while 
prosecuting her voyage with that intent, and while on the direct 
course both to Baltimore and Alexandria, and before she had 
arrived at the dividing point between them, was captured, and the 
court held it was only a case of intended deviation, and that the 
insurers were liable. 

It will be seen that in this, as well as many other cases, when 
the rule of an intended deviation has been applied, that the court 
place great stress upon the fact that the termini of the voyage was 
not proposed to be changed. 

In this case, Washington, J., says, " the rule which we consider 
firmly established by a long and uniform course of decisions, is 
that if the ship sail from the port mentioned in the policy, with 
the intention to go to the port also described therein, a determina- 
tion to call at an intermediate port to land a cargo, is not such a 
change of the voyage as to prevent the policy from attaching, but 
is merely a case of deviation." 

In the same case, Patterson, J., says, " from a review of the 
cases, the principle is established that when the termini of the 
voyage are the same, an intention to touch at an intermediate 
port, though out of the direct course, does not constitute a differ- 
ent voyage. In the present case the termini are the same." 

The case of Kenly vs. Ryan, 2 H. Blackstone, 343, often re- 
lied upon as an authority to sustain the application of the prin- 
ciple of intended deviation, in distinction from abandonment, will 
be found to rest upon the same ground. It was an insurance from 
Granada to Liverpool. 

She sailed with a settled purpose to touch at Cork. Having 
been lost before she arrived at the point of deviation, it was only 
an intent to deviate. 

The Court say, " where the termini of the intended voyage was 
really the same as those described in the policy, it was to be con- 
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sidered the same voyage, and a design to deviate, not effected, 
would not vitiate." 

The case of Stacker vs. Harris, 3 Mass., seems to be a case 
having a direct bearing upon the question. We are considering, 
and particularly upon the point whether this doctrine of abandon- 
ment of a voyage can be applied to a case arising upon a purpose 
thus formed wholly after the commencement of the voyage insured, 
and upon a general policy authorizing sailing to and from various 
ports. The insurance was from Boston to the Canaries, and at and 
from thence to any ports in Spanish America, and at and from 
thence to her port of discharge in the United States. The voyage 
is duly commenced, the ship goes to the Canaries and from thence 
to Vera Cruz. During this period the policy was in full force, but 
at Vera Cruz she takes a cargo for the Havana, and on her passage 
to the Havana, but while on the track, common to her proper 
voyage to her port of discharge in the United States, and before 
any actual departure from that common track, she was captured 
and lost. This Court held that the original voyage had been 
abandoned, and the voyage from Vera Cruz was a distinct voyage, 
and the insurers not liable for the loss, although the same hap- 
pened before the vessel came to the dividing point. 

The case just cited would seem decisive of the case now before 
us. The rule on this subject, as stated in Arnould on Insur- 
ance, 1 Am. 344 (350,) is that a change of voyage takes place 
when either before, or after sailing, the assured abandons the 
thought of proceeding to the port of destination originally pre- 
scribed by the policy, and seeks for another. " The effect of such 
a change of voyage is to discharge the underwriter from all lia- 
bility in the policy from the moment the purpose of changing the 
voyage is distinctly formed." 

" Hence if the purpose of changing the law be fixed before the 
commencement of the risk, the policy is void ab initio — if it be not 
formed until after the ship has sailed, the underwriter is discharged 
from all liability for losses which may occur subsequently to its 
having been formed, although such loss may take place while the 
ship is still on the track common both to the voyage insured and 
that which is substituted for it. 
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It is uot necessary in sustaining the defence to the present 
action to sanction the broad doctrine thus stated by Arnould, and 
apparently sanctioned by Chancellor Kent and Justice Van Ness, 
that a change of purpose as to the port of destination, formed while 
actually on a voyage from the port described in the policy to the 
port described in the policy is, from the moment it is decided upon, 
to be dealt with as an abandonment of the voyage insured. This 
policy of insurance contemplated, in the first instance, a voyage to 
Akyab, for which a stipulated rate of premium was to be paid, and 
a further voyage from Akyab to the port of discharge in the king- 
dom of Great Britain, at another and different rate of premium — 
the first of these voyages was made under the terms of the policy. 
The second commenced at Akyab. Before leaving Akyab, or com- 
mencing the voyage, the master entered into a contract, the per- 
formance of which required him, as the events proved, to change 
his port of discharge to one out of the kingdom of Great Britain. 
It is true that when the ship sailed from Akyab, it was left uncer- 
tain where the port of discharge would be, but no right of choice 
on the part of the ship, but at the orders of the shipper, to be re- 
ceived at Falmouth. The stoppage was at Falmouth for such orders, 
and at Falmouth the shipper, as he was authorized by the contract 
at Akyab, selected Antwerp as the port of discharge for the cargo, 
and it is distinctly admitted " that in pursuance of those orders 
and the contract of affreightment, the ship sailed from Falmouth 
bound for Antwerp as her port of discharge. The ship pursued 
the voyage to Antwerp by the usual track for such a voyage, and 
while thus pursuing it, she accidently went ashore in a fog, on the 
south side of the Isle of Wight, and was totally lost by the perils 
of the sea. The track of the voyage from Akyab to the time of 
the loss of ship, was one that might have been pursued without 
liability for deviation, had the master received orders at Falmouth 
to go to any port on the east coast of Great Britain, north of the 
Isle of Wight. 

It would seem to present a decided case of substitution of a new 
voyage, and abandonment of that described in the policy. The 
purpose so to do was fully formed, and obligations assumed in re- 
ference to it, before commencing the voyage from Akyab, at the 
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election of the shipper. What was uncertain or fluctuating daring 
the voyage to Falmouth was at that place made certain, and every 
other purpose was abandoned, and a voyage commenced from Fal- 
mouth to Antwerp, which was only defeated by the loss of the ship 
by the perils of the sea — that the loss occurred on a track of a 
voyage common to a port on the east coast of Great Britain, as 
well as Antwerp, does none the less make this a case of substi- 
tution of a new voyage. The termini were no longer the same. 
The voyage had lost its identity, and could in no sense be called 
a voyage to a port of discharge in the kingdom of Great Britain. 
Upon the facts stated in this case, submitted to us, the Court are 
of opinion that the original voyage was abandoned at Falmouth, 
and that when the ship sailed from Falmouth bound to Antwerp 
as her port of discharge, she had commenced a new voyage, and 
not one covered by this policy. 

Judgment for the Defendant. 



The decision in the foregoing case, 
so far as it proceeds on the ground 
that the change of the terminus of a 
voyage, during its progress, is ipso 
facto an avoidance of the insurance, is 
in accordance with what is stated by 
Mr. Arnould, 1 Am. on Ins. 343, &c., 
2d ed., ami no doubt correctly, to be 
the result of the latest English authori- 
ties, and has also in its favor in this 
country the great weight of Chancellor 
Kent's name, 14 Johns. 57. Yet it has 
against it the decision of the majority 
both of the Supreme Court and the 
Court of Appeals of New York, in Law- 
rence vs. Ocean Ins. Co., 11 Johns. 241 ; 
14 Johns. 46; of the dicta at least of 
Judge Johnson in Marine Ins. Co., of 
Alexandria vs. Tucker, 3 Cranch, 357; 
and of the dicta if not the decision in 
Winter vs. Delaware Mutual Safety Ins. 
Co., 30 Penn. St. 339. Mr. Phillips' 
opinion is also opposed to the English 
view, 1 Phill. on Ins. g 992. There 
being this conflict of authority on the 



narrow but rather important question 
which is discussed in the text with so 
much acuteness and ability, it is perhaps 
just and proper to re-state briefly the 
arguments which have been supposed to 
justify the opposite conclusion. 

The ordinary marine policy is an un- 
dertaking to indemnify the insured 
against certain kinds of losses which 
may happen to a Bhip or its cargo or 
freight, during the course of a particu- 
lar voyage. This voyage is usually but 
not necessarily ascertained by reference 
to some designated termini. It may be, 
for instance, "from Boston to Liver- 
pool," but it may be just as well " from 
the United States to Europe and a mar- 
ket." See Gardner vs. Col. Ins. Co., 2 
Cranch, 473; Leathby vs. Hunter, 7 
Bing. 617 ; Robertson vs. Money. 1 Ry. 
& M. 75. It is all, so far, a mere mat- 
ter of agreement between the parties. 
But a voyage, in contemplation of law, 
does not consist simply of a point of de- 
parture and a point of destination. If 
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it did, a vessel might carry its insurance 
round the globe, provided only the in- 
sured intended at some time or other to 
bring her into the designated port. It 
further includes and requires the strict 
pursuance of the usual course of naviga- 
tion between the points specified in the 
policy, for a vessel of the kind. It 
would not be of much importance to an 
insurer, whether a ship from Boston 
went to Liverpool or to Southampton ; 
but it would be whether she went to 
either, in winter time, by way of Green- 
land, instead of by the customary route. 
It is therefore settled, that if a vessel, 
without reason, departs or deviates from 
this usual course of navigation, it is as 
much a forfeiture of her insurance as if 
she changed her destination altogether. 
See 1 Phillips on Ins. g 989 ; 1 Arnould, 
341. Why ? Not indeed because the 
risk is increased, which perhaps could 
never be absolutely ascertained, but 
because the vessel is no longer on the 
voyage insured : 1 Phillips, \ 983 ; 1 Arn. 
342. 

So far it seems impossible to distin- 
guish between a change in the terminus 
of a voyage, and a change in the course 
of its navigation. According to circum- 
stances, the one or the other would be 
most injurious. In either case it is an 
effectual change in the voyage itself, 
within the expressed or implied under- 
standing of the parties, and the insurer 
is entitled to say, non in hasc fozdera veni. 
Now, suppose during the voyage the in- 
sured entertains, and declares in the 
most emphatic and decisive way, a de- 
termination to deviate from the proper 
route at a particular point, say, to go to 
a port several hundred miles out of the 
usual course ; but before that determina- 
tion has been carried into effect, and 
the point of departure reached, a loss 
takes place. In such case, it is agreed 
on all hands, that the insurer is not dis- 



charged. Foster vs. Wilmer, 2 Strange, 
1249 ; Carter vs. Royal Exch. Co., cited 
Ibid. ; Thellusson vs. Ferguson, 1 Doug- 
las, 361 ; Hare vs. Travis, 7 B. & Cr. 
15; Marine Ins. Co. vs. Tucker, 3 
Cranch, 357 ; Hobart vs. Norton, 8 Pick. 
359; Winter vs. Delaware Mut. Safety 
Ins. Co., 30 Penn. St. 339 ; 1 Phillips, g 
1001 ; 1 Arn. 345. A mere intention to 
do wrong, to violate the terms of a con- 
tract, is nothing. Before the wrongful 
act is committed, the man may change 
his mind ; and he is not estopped from 
repentance by his declarations alone. 
Just so long as the vessel is kept on the 
proper track, it matters nothing to the 
insurer, what the secret or avowed de- 
signs of the insured may be. 

Now, suppose in the case put, instead 
of its being a change of the course of a 
voyage, it is a change of its terminus 
which is resolved upon ; what reason can 
be assigned for any difference in the 
result? To the insurer there can be 
practically none, for until the point of 
divergence is reached, there is no increase 
of risk ; and after it is passed he gains 
equally in either case, for in both his 
liability is thereby cut short, and the pre- 
mium prematurely earned. Nor, as we 
have suggested, is the change of the ter- 
minus of a voyage always or necessarily 
a more important thing than a change of 
route. The owner of a vessel insured 
from Liverpool to Albany may, for some 
reason, determine, in the course of the 
voyage, to make New York the port of 
discbarge. Here the course of the voy- 
age, so long as it lasts, is entirely un- 
affected, and though there is a change 
of the terminus ad quern, it is one which 
enures to the advantage of the insurer, 
by shortening the duration of the risk. 
Can it be that this would cause an ab- 
solute forfeiture of the insurance, while 
if the insured, instead of shortening his 
voyage, had lengthened it, by inserting 
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a parenthetical trip to Baltimore, he 
would be safe until he got off the Banks 
of Newfoundland ? The answer to this 
is succinctly given by Chief Justice 
Lowrie, in Winter vs. Ins. Co., 30 Penn. 
St. 339: "It is not essential to perform 
the whole voyage ; the less of it the 
better for the insurer." 

These considerations show that the 
distinction between a change of the ter- 
minus of a voyage and a change of its 
course, at least as respects this particu- 
lar point, is entirely artificial, and 
founded in no obvious reason. And 
even if it could be sustained, it would 
be productive of more practical inconve- 
nience than benefit. It would require 
in every case an investigation into the 
intentions and motives of the insured or 
his shipmaster, during the voyage, which 
would be difficult and often fruitless, for 
it would go hard, if he who must be best 
aware of those intentions and motives, 
could not discover, when the pinch came, 
that it was always his design to wind up 
the deviation, by however circuitous a 



course, at the original port of destina- 
tion. On the other hand, that by which 
alone the insurer can be really affected, 
an actual deviation from the proper 
course of the vessel, is a physical fact 
which can be ascertained with ease, and 
readily proved. 

For reasons such as these, it is urged 
by Mr. Phillips and others, that the doc- 
trine of Lawrence vs. Ins. Co., above 
cited, from its greater simplicity, conve- 
nience, and good sense, is to be pre- 
ferred to that of the English Courts on 
the subject. The arguments and autho- 
rities by which the latter is supported, 
are fully and carefully stated in the 
foregoing opinion of Mr. Justice Dewey, 
and we shall not attempt to weaken 
them by repetition. We may observe, 
in conclusion, that the actual decision in 
the case proceeds on a distinction which 
may be considered to reconcile the au- 
thorities to some degree, and which, at 
any rate, is ingenious, and forcibly sus- 
tained. 

H. W. 



In the Supreme Court of Errors of Connecticut — Sept. Term, 1860. 
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Our statutes with regard to the recovery of leased premises, except in the specific 
remedy which they provide and the notice to quit prescribed, do not dispense 
with the requirements of the common law on the subject. 

A lease for a term of years, under which the rent was payable quarterly on certain 
days named, contained the following condition: — "Provided however, that if 
the lessee shall neglect to pay the rent as aforesaid, then this lease shall there- 
upon, by virtue of this express stipulation, expire and terminate ; and the lessor 
may, at any time thereafter, re-enter said premises, and the same possess as of 
his former estate." Held, 

1. That the terms expire and terminate were merely equivalent to the more common 
expression, shall become void. 



